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Establishment and Realization of Mortgage Rights with the Separation of Mortgagee and
Creditor: on Article 4 of “Interpretation of the Supreme People's Court on Applying the
Guarantee System of the Civil Code”

LI Hao' & LIU Lei’
(1.School of Law, Zhongnan University of Economics and Law, Wuhan, 430073;

2.College of Comparative Law, China University of Political Science and Law, Beijing, 100088 )

Abstract: With the separation of the mortgagee and the creditor, there is a phenomenon that the mortgage
registration is not in accordance with the reality. Considering that the separation does not impair the function of the
mortgage registration, it is still highly feasible to interpret and recognize the validity of mortgage establishment
by undisclosed agency. According to the differentiation between civil agency and litigation agency and the strict
requirements of litigation undertaking theory, only the creditor can be a qualified plaintiff in principle. Exceptional
recognition of a trustee as a qualifying plaintiff only exists in the case of issuing bonds when the mortgagee is
separated from the creditor.

Keywords: Separation of Mortgagee and Creditor, Mortgage Registration, Undisclosed Agency, Litigation
Agency, Litigation Undertaking
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